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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

12  CFR  Part  400 

Post  Employment  Conflicts  of  Interest 

agency:  Export-Import  Bank  of  the 
United  States. 
action:  Final  rule. 

summary:  Export-Import  Bank  of  the 
United  States  (the  "Bank”)  is  revising  its 
regulations  dealing  with  conflicts  of 
interest  of  former  employees  to  make 
such  regulations  consistent  with  the 
restrictions  on  post  employment  activity 
established  by  Title  V  of  the  Ethics  in 
Government  Act  of  1978,  as  amended, 
and  regulations  issued  by  the  Office  of 
Personnel  Management  5  CFR  Part  737. 
The  final  regulations  will  provide 
guidelines  for  enforcement  of  such 
restrictions  by  the  Bank. 

EFFECTIVE  DATE:  February  4, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  W.  Click,  General  Counsel, 

(202)  566-8334  at  the  Office  of  the 
General  Counsel,  Export-Import  Bank  of 
the  United  States,  811  Vermont  Avenue, 
NW.,  Washington,  D.C,  20571. 
rUPPLEMENTARY  INFORMATION:  In  view 
c the  enactment  of  the  Ethics  in 
(  ovemment  Act  of  1978,  and  its 
.•-ubsequent  amendments,  a  number  of 
significant  changes  and  additions  were 
made  to  pre-existing  legislation  on  post 
e.mployment  conflicts  of  interest 
affecting  employees  of  the  United  States 
Government,  including  Bank  employees. 
Pursuant  to  the  Act,  the  Office  of 
Government  Ethics  in  the  Office  of 
Personnel  Management  has  issued  final 
regulations  on  the  subject.  Accordingly, 
it  has  been  necessary  to  revise  and 
restate  Eximbank  regulations  on 
Standards  of  Conduct  relating  to  post 
employment  conflicts  of  interest  by 
adding  this  new  Subpart  G  to  Part  400 
which  appears  in  Chapter  IV  of  Title  12 
of  the  Code  of  Federal  Regulations.. 

Proposed  regulations  were  published 
in  the  Federal  Register  on  October  17, 
1980  (45  FR  68963-68965).  The  notice  of 
proposed  rulemaking  provided  a  60-day 
period  for  public  comment.  The  Bank 
received  some  inquiries  regarding  the 
proposed  regulations  but  only  one 
comment  of  a  substantive  nature  was 
received.  It  related  to  Section  400.735-74 
(b)(4)  where  the  word  “Generally”  has 
been  inserted  at  the  beginning  to 
recognize  the  possibility  that  an 
appearance  before  an  agency  or  court 
other  than  the  Bank  in  a  proceeding 
directly  affecting  the  Bank  could  be 
effectively  prohibited  by  this  Section. 


Other  minor  editorial  revisions  also 
have  been  made. 

1.  Accordingly,  the  Bank  is  amending 
Chapter  IV  of  Title  12  Part  400  by 
removing  §  400.735-9  Former  Employees 
and  adding  a  new  subpart  G 
Regulations  Concerning  Post 
Employment  Conflicts  of  Interest,  to 
read  as  follows: 

PART  400— STANDARDS  OF 
CONDUCT 

*  *  it  *  * 

Subpart  G— Regulations  Concerning 
Postemployment  Conflicts  of  Interest 

Sec. 

400.735- 70  General  nature  of  restrictions. 

400.735- 71  Permanent  restriction  on  any 
former  Bank  Employee’s  acting  as 
representative  as  to  a  particular  matter 
in  which  the  employee  personally  arid 
substantially  participated. 

400.735- 72  Two-year  restriction  on  any 
former  Bank  Employee's  acting  as 
representative  as  to  a  particular  matter 
for  which  the  employee  had  official 
responsibility. 

400.735- 73  Two-year  restriction  on  a  former 
Senior  Employee’s  assisting  in 
representing  as  to  a  matter  in  which  the 
employee  participated  personally  and 
substantially. 

400.735- 74  One-year  restriction  on  a  former 
Senior  Employee’s  transactions  with  the 
Bank  on  a  particular  matter  regardless  of 
prior  involvement. 

400.735- 75  Administrative  enforcement 
proceedings. 

400.735- 76  Effective  date  of  restrictions. 

Authority:  18  U.S.C.  207;  5  CFR  737. 

Subpart  G— Regulations  Concerning 
Postempioyment  Conflicts  of  Interest 

§  400.735-70  General  nature  of 
restrictions. 

(a)  Authority.  Title  IV  of  the  Ethics  in 
Government  Act  of  1978,  as  amended 
(“the  Act”)  established  the  Office  of 
Government  Ethics  (“OGE”)  within  the 
Office  of  Personnel  Management 
(“OPM”)  and,  pursuant  to  the  Act,  the 
0PM  has  on  the  recommendation  of  the 
Director  of  the  OGE  in  consultation  with 
the  Attorney  General  issued  regulations 
in  5  CFR  737  giving  content  to  the 
restrictions  on  post  employment  activity 
established  by  Title  V  of  the  Act  (18 
U.S.C.  207)  for  administrative 
enforcement  with  respect  to  former 
officers  and  employees  of  the  executive 
branch;  generally  to  guide  agencies  in 
exercising  the  administrative 
enforcement  authority  reflected  in 
Section  18  U.S.C.  207(j);  to  set  forth  the 
procedures  to  be  employed  in  making 
certain  determinations  and  designations 
pursuant  to  the  Act;  and  to  provide 
guidance  to  individuals  who  must 
conform  to  the  law.  Criminal 


enforcement  of  the  provisions  of  18 
U.S.C.  207  remains  the  exclusive 
responsibility  of  the  Attorney  General. 

(b)  Purpose.  It  is  the  purpose  of  these 
regulations  to  provide  guidelines  for 
Bank  employees  within  the  framework 
of  the  Act  and  the  OPM  regulation  to 
which  reference  should  be  made  for 
detailed  statements  of  the  law, 
definitions,  exemptions,  limitations  and 
illustrative  examples. 

(c)  Policy  and  limitations.  The 
restrictions  set  forth  bar  certain  acts  by 
former  Bank  employees  which  may 
reasonably  give  the  appearance  of 
making  unfair  use  of  prior  Bank 
employment  and  affiliations.  They  do 
not,  however,  bar  any  former  Bank 
employee,  regardless  of  rank,  from 
employment  with  any  private  or  public 
employer  after  Bank  employ.  Nor  do 
they  bar  employment  even  on  a 
particular  matter  to  which  the  former 
Bank  employee  had  major  official 
involvement,  except  in  certain 
circumstances  involving  persons 
engaged  in  professional  advocacy.  In 
general,  the  specific  prohibitions  arise 
from  a  combination  of  factors  which  in 
any  given  situation  may  include  the 
following:  (1)  the  nature  and  extent  of 
the  involvement  in  a  particular  matter 
by  the  employee  while  in  Bank  employ, 
(2)  the  identity  of  the  particular  matter 
with  which  the  employee  dealt  while  in 
Bank  employ  with  the  same  matter  with 
respect  to  which  the  employee 
represents  others  after  leaving  Bank 
employ,  (3)  the  manner  in  which  the 
former  Bank  employee  appears  before  or 
communicates  with  the  U.S. 

Government,  (4)  the  position  occupied 
by  the  former  employee  while  in  Bank 
employ,  (5)  the  time  limits  applicable  to 
the  periods  before  and  after  the 
employee  leaves  his  or  her  position  or 
activity  in  the  Bank  to  which  the 
restriction  applies. 

§  400.735-71.  Permanent  restriction  on 
any  former  bank  employee’s  acting  as 
representative  as  to  a  particular  matter  in 
which  the  employee  personally  and 
substantially  participated. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(a).  No  former  Bank  employee  after 
terminating  employment  with  the  Bank 
shall  knowingly  act  as  agent  or  attorney 
for,  or  otherwise  represent  any  other 
person  in  any  formal  or  informal 
appearance  before,  or  with  intent  to 
influence,  make  any  oral  or  written 
communication  on  behalf  of  any  other 
person  (1)  to  the  United  States,  (2)  in 
connection  with  any  particular  Bank 
matter  involving  a  specific  party,  (3)  in 
which  such  employee  participated 
personally  and  substantially  as  an 
employee  of  the  Bank. 
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(b)  Comment.  The  pertinent 
combination  of  factors  involved  in  this 
prohibition  are  the  following:  (1)  since 
the  prohbition  has  no  time  limit,  it 
provides  a  permanent  bar  to  the 
proscribed  activity;  (2)  the  former 
employee  is  prohibited  from  acting  as 
agent  or  attorney  for  any  other  person, 
but  not  for  himself;  (3)  it  prohibits 
representation  by  an  “appearance,” 
even  if  only  in  a  technical  procedural 
sense  regardless  of  physical  presence; 

(4)  it  also  prohibits  any  communication 
with  intent  to  influence;  (5)  the 
prohibition  against  an  appearance  or 
communication  extends  to  other 
departments,  agencies  and  courts  of  the 
United  States  and  is  not  limited  to  the 
agency  in  which  the  employee  became 
involved  with  the  particular  matter;  (6) 
the  representation  by  the  former 
employee  must  be  in  connection  with  a 
particular  matter  involving  specific 
parties;  and  (7)  the  particular  matter 
must  be  one  in  which  the  former 
employee  participated  personally  and 
substantially  while  in  Bank  employ. 

§  400.73S-72  Two-year  restriction  on  any 
former  bank  employee's  acting  as 
representative  as  to  a  particular  matter  for 
which  the  employee  had  official 
responsibility. 

(a)  Basic  Prohibition  of  18  U.S.C. 
207(b)(i).  No  former  Bank  employee, 
within  two  years  after  terminating 
employment  by  the  Bank,  shall 
knowingly  act  as  agent  or  attorney  for, 
or  otherwise  represent  any  other  person 
in  any  formal  or  informal  appearance 
before,  or  with  intent  to  influence,  make 
any  oral  or  written  communication  on 
behalf  of  any  other  person  (1)  to  the 
United  States,  (2)  in  connection  with  any 
particular  Bank  matter  involving  a 
specific  party,  (3)  if  such  matter  was 
actually  pending  under  the  employee’s 
responsibility  as  an  officer  or  employee 
within  a  period  of  one  year  prior  to  the 
termination  of  such  responsibility. 

(b)  Comment.  The  pertinent 
combination  of  factors  involved  in  this 
prohibition  are  the  following:  (1) 
Comments  (2)-(6)  made  under  paragraph 
(b)  of  §  400.735-71  apply  equally  to  this 
Section;  (2)  The  particular  matter  must 
be  one  which  was  actually  pending 
under  the  employee’s  responsibility  as 
an  officer  or  employee  of  the  Bank;  (3) 
Two  time  periods  limit  the  applicability 
of  this  Section.  The  particular  matter 
which  came  under  the  responsibility  of 
the  employee  must  have  been  pending 
within  one  year  prior  to  the  termination 
of  such  responsibility.  In  addition,  the 
prohibition  against  the  employee's 
representing  any  other  person  on  such 
matter  lasts  for  two  years  after  the 
termination  of  the  employment  where 


such  responsibility  was  held  with  the 
Bank;  (4)  The  time  periods  applicable  to 
the  prohibition  of  this  Section  are 
measured  from  the  date  when  the 
employee’s  responsibility  in  a  particular 
area  ends,  not  from  the  termination  of 
Bank  employ,  unless  the  two  occur 
simultaneously.  (See  5  CFR  737.7(e)). 

§  400.735-73  Two-year  restriction  on  a 
former  senior  employee’s  assisting  in 
representing  as  to  a  matter  in  which  the 
employee  participated  personally  and 
substantially. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(b)(ii).  No  former  Senior  Employee 
(defined  below),  within  two  years  after 
terminating  employment  by  the  Bank, 
shall  knowingly  represent  or  aid, 
counsel,  advise,  consult,  or  assist  in 
representing  any  other  person  by 
personal  presence  at  any  formal  or 
informal  appearance  (1)  before  the 
United  States,  (2)  in  connection  with  any 
particular  Government  matter  involving 
a  specific  party,  (3)  in  which  matter  he 
or  she  participated  personally  and 
substantially  as  an  employee  of  the 
Bank. 

(b)  Comment.  The  pertinent 
combination  of  factors  involved  in  this 
prohibition  are  the  following:  (1) 
Comments  (2),  (5),  (6),  and  (7)  set  forth 
under  paragraph  (b)  of  §  400.735-71  are 
equally  applicable  to  prohibitions  of  this 
Section;  (2)  The  statutory  two-year 
period  is  measured  from  the  date  of 
termination  of  employment  in  the  Senior 
Employee  position  held  by  the  former 
employee  when  he  or  she  participated 
personally  and  substantially  in  the 
particular  matter,  (See  5GFR  737.9(e)); 

(3)  This  prohibition  deals  with  the  same 
activity  of  the  employee  while  in  Bank 
employ  as  does  §  400.735-71  i.e.  “a 
particular  matter  in  which  the  employee 
participated  personally  or  substantially” 
but  deals  with  a  different  aspect  of  the 
employee’s  conduct  after  leaving  Bank 
employ.  Thus,  even  though  the  former 
Senior  Employee  does  not  represent 
another  as  agent  or  attorney  or 
communicate  with  intent  to  influence,  he 
or  she  is  also  prohibited  from  “aiding, 
counseling,  advising,  consulting,  or 
assisting  in  representing  any  other 
person  by  personal  presence  at  any 
formal  or  informal  appearance”;  (4)  The 
term  “Senior  Employee”  refers  to  an 
officer  or  employee  named  in,  or 
designated  by,  the  Director  of  the  Office 
of  Government  Ehtics,  pursuant  to 
Section  207(d)  of  Title  18  U.S.C. 

§  400.735-74  One-year  restriction  on  a 
former  senior  employee’s  transactions  with 
the  bank  on  a  particular  matter  regardless 
of  prior  involvement. 

(a)  Basic  prohibition  of  18  U.S.C. 
207(c).  For  a  period  of  one  year  after 


terminating  employment  by  the  Bank,  no 
former  Senior  Employee  (other  than  a 
special  Government  employee  who 
serves  for  fewer  than  sixty  days  in  a 
calendar  year)  shall  know'ingly  act  as  an 
agent  or  attorney  for,  or  otherwise 
represent,  anyone  in  any  formal  or 
informal  appearance  before,  or  with 
intent  to  influence,  make  any  written  or 
oral  communication  on  behalf  of  anyone 
to  (1)  the  Bank  or  any  of  its  officers  or 
employees,  (2)  in  connection  with  any 
particular  Bank  matter,  whether  or  not 
involving  a  specific  party,  which  is 
pending  before  the  Bank,  or  in  which  it 
has  a  direct  and  substantial  interest. 

(b)  Comment.  The  pertinent 
combination  of  factors  involved  in  this 
prohibition  are  the  following:  (1) 
Comments  (3)  and  (4)  set  forth  under 
paragraph  (b)  of  Section  400.735-71 
apply  equally  to  the  prohibitions  of  this 
Section;  (2)  The  statutory  one-year 
period  is  measured  from  the  date  when 
the  individual's  responsibility  as  a 
Senior  Employee  in  the  Bank  ends,  not 
from  the  termination  of  Bank  employ, 
unless  the  two  occur  simultaneously 
(See  5  CFR  737.11  (j));  (3)  Not  only  is  the 
Senior  Employee  prohibited  from 
representing  any  other  person,  but  is 
also  prevented  from  representing 
himself  or  herself;  (4)  "The  prohibited 
appearance  does  not  extend  to  other 
departments,  agencies  and  courts  of  the 
United  States,  but  only  to  appearances 
before,  or  communications  to,  the 
agency  at  which  he  or  she  was 
employed  on  a  particular  matter  pending 
before  such  agency  or  in  which  such 
agency  has  a  direct  and  substantial 
interest;  (5)  The  prohibited 
representation  must  involve  a  particuar 
matter,  but  it  need  not  involve  specific 
parties;  (6)  Unlike  other  sections  of 
these  regulations,  the  prohibitions  of  this 
Section  applies  without  regard  to 
whether  the  former  Senior  Employee 
had  participated  in,  or  had 
responsibility  for,  the  particular  matter 
and  includes  matters  which  first  arise 
after  the  employee  leaves  Bank  employ. 

§  400.735-75  Administrative  enforcement 
proceedings. 

(a)  Information  of  Violation.  On 
receipt  of  information  regarding  a 
possible  violation  of  18  U.S.C.  207  and 
after  determining  that  such  information 
appears  substantiated,  the  President  of 
the  Bank  or  the  Chairman  of  the  Ethics 
Committee,  if  so  directed  by  the 
President,  shall  expeditiously  provide 
such  information  along  with  any 
comments  or  Bank  regulations  to  the 
Director  of  the  OGE  and  to  the  Criminal 
Division,  Department  of  Justice.  Any 
continuing  investigation  by  the  Bank  on 
administrative  action  shall  be 
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coordinated  with  the  Department  of 
Justice  to  avoid  prejudicing  criminal 
proceedings  unless  the  Department  of 
Justice  advises  the  Bank  that  it  does  not 
intend  to  initiate  criminal  prosecution. 

(18  U.S.C.  207,  5  CFR  737.27) 

(b)  Initiation  of  administrative 
proceedings.  Whenever  the  Bank  has 
determined  after  appropriate  review 
that  there  is  reasonable  cause  to  believe 
that  a  former  Bank  employee  has 
violated  any  of  these  regulations  or  18 
U.S.C.  207  (a),  (b),  or  (c)  or  5  CFR  737,  it 
may  initiate  an  administrative 
disciplinary  proceeding  by  providing  the 
former  Bank  employee  with  notice  as 
defined  in  paragraph  (c)  of  this  Section. 
Prior  to  a  determination  of  sufficient 
cause  to  initiate  an  administrative 
disciplinary  hearing,  all  records  under 
the  Bank’s  control  relating  to  allegations 
of  a  violation  shall  be  confidential, 
subject  to  applicable  law. 

(18  U.S.C.  207,  5CFR  737.27) 

(c)  Notice  and  hearing.  The  notice  of 
an  administrative  disciplinary 
proceeding  and  any  hearing  pursuant  to 
such  notice  requested  by  the  former 
Bank  employee,  shall  follow  the 
procedures  set  forth  in  5  CFR  737.27(a) 
(3),  (4),  (5),  (6),  (7),  and  (8). 

(d)  Administrative  sanctions.  Actions 
which  may  be  taken  by  the  Bank  in  the 
case  of  an  individual  who  is  found  in 
violation  of  these  regulations  or  18 
U.S.C.  207  (a),  (b),  or  (c)  or  5  CFR  737, 
after  a  final  administrative  decision,  or 
who  failed  to  request  a  hearing  after 
receiving  adequate  notice,  shall  include: 
(1)  prohibiting  the  individual  from 
making,  on  behalf  of  any  other  person 
except  the  United  States,  any  formal  or 
informal  appearance  before,  or,  with  the 
intent  to  influence,  any  oral  or  written 
communication  to,  the  Bank  on  any 
matter  of  business  for  a  period  not  to 
exceed  five  years,  which  may  be 
accomplished  by  directing  Bank 
employees  to  refuse  to  participate  in  any 
such  appearance  or  to  accept  any  such 
communication;  or  (2)  taking  other 
appropriate  disciplinary  action. 

§  400.735-76  Effective  date  of  restrictions. 

Any  person  who  holds  a  Bank 
position  after  June  30, 1979,  becomes 
subject  to  any  additional  restrictions 
relating  to  the  holder  of  that  position 
contained  in  the  amendments  to  18 
U.S.C.  207,  as  set  forth  in  these 
regulations.  Restrictions,  which  depend 
on  the  designation  of  a  position  by  the 
Director  of  the  OGE,  shall  become 
applicable  on  the  date  such  designation 
becomes  effective. 

2.  The  authority  for  Part  400  is  revised 
to  read  as  follows: 


Authority:  (E.0. 11222,  30  FR  6469,  3  CFR 
1964-65  Comp.,  P.  306;  5  CFR  735.104,  unless 
otherwise  noted.) 

Warren  W.  Click, 

General  Counsel. 

December  18, 1980. 

(FR  Doc.  81-91  Filed  1-2-81:  8:45  am] 
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